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U CITY COUNCIL . MEETING BELD jung 7, 1994

'A’ SECTION
DIVISIONAL MAGER—PIANNING SERVICES’ REPORT

SUBIECT/FILE NO.: MULTIPLE OCCUPANCY LOCATIONAL OPTIONS
(MRS:LM: §/523, $/285) :

FREPARED By: Development Control Planner - MR Scott
REASQON- Cour_lcil‘s resolution (April 3, 1994) that 2 feport be submitted on
multiple Occupancy locational options in Council’s arez. -

OBJECTIVE: ‘To advise Council of locational options,
CORPORATR PLAN REF- Function; § Lrategic Planning

: Strategy: 1 .

Action: f))

PROGRAMMRE BUDGET REF: Page: D2
CONTENT

1 InformationfBad:gmuud:
Council at the Ordinary Meeting held on April 5, 1994 after Consideration of the following
Notice of Motion to thas meeting; ;

"That Council seek exemption from SEPP |5 - Multiple Occupancy and introduce its own

Planning controf for multiple occupancy in Council’s EEP "

resolved:

C) existing multiple Qccupancy locations;

d) Council’s current Position as related to other forms of rural housing, ie rural residential and

detached rural dual occupancy;

e) the 2020 Strategic Planning process including the broad hectare land capability studies and
State of Environment Repon, and

f)- the State Government current review of SEPP 15. -

This is page 83 of the Business Paper cormuprising portion of minutes of an Ordinary Meeting
of the Lismore City Council held on June 7, 1994 : J3
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2  Demand/Supply: '

It is presently difficult to gain an accurate estimation as to the demand for multiple occupancy,
The following tables derived from Council computer records indicate for the period 198(-1994.
the numbers of multiple occupancy applications dealt with by Council and the current starus of
multiple occupancy approvals by Council of those 23 properties approved via the introduction of

the State Government Multiple Occupancy Amendment to Interim Development Order No. 1 -
Shire of Terania, in February, 1980, | |

TABLE I: _
NEW ADDITIONAL SITES . | REFUSAL |

No. Applo. | "Siies No. Appln. | ' 'Siee e
Pre-1980 | 45
1980 ' _
1981 2 23 o 12 e
1982 _ 1 20 ' |
1983 2 a1
1984 3 65 I
1985 ' .
1986 1 11 2
1987 3 18
1988 8 44
1989 5 L1 | I
1990 5 15
1991 3 9
1952 4 26 |
1993 2 6 2 3 1
1994 : & har
TOTAL | 39 314 4 35 8

NOTE: EXCLUDES: 2 properties of currently unknown status.
Billen CIliffs - 128 lots approved 1982 as MO - since strata titled.

This is pagea a4 of the Business Paper comprising portion of minutes of an Ordinary Meeting
of the Lismore City Council held on June 7, 1994,
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Table 1 shows the approved number of new muitiple occupancies and number of sites. Also
shown is the number of applications tor additional sites and number of refused applications. For
the period pre-1980 (from 1978 on) to date Council has approved 39 applications for multipie
occupancy, creaung some 314 approved sites: an additional 4 applications, creating some 35.

additional sites on approved multipie occupancies (total Council approved sites - 424). Eight (8
applications have been refused. & PP ). Eight (8)

General averaging of these figures suggests that there are 2-3 applications for multiple
occupancies per year.

Since 1990 Council has approved a total of 56 dwelling sites on 14 new and existing multiple
occupancies, The largest application approved was Nimbin Rocks Co-op. (16 sites), followed by

Adama (14 sites) and the Ananda Marga Community (5-sites). The remainder have been smaller
- 3-4 site developments.

TABLE 2: ' -
_ STATUS OF IDO APPROVED MULTIPLE OCCUPANCIES
Council conscnf 10 No. sites 118
No Council consent - 13 No. sites To be determined in
. . survey and inspections
TOTAL 23 pe 118

Table 2 shows the status of the 23 multiple occupancies approved by the Clause 13A amendment
to IDO No. 1 - Shire of Terania, Of those multiple occupancies approved by the IDO, ten have
subsequently submitted applications to Council creating a total of 118 sites. It is not possible at
this time to determine whether or not these sites are additional to or were existing at the time of
the amendment to the IDO. The inspection and survey process will clarify this, Table 1 does
not include MO dwellings which have been erected without approval. Identification of illegal
dwelling is currently underway. :

In summary, Council has within the local government area some 62 muitiple occupancies of
varying sizes (2-80+ sites), comprising approximately 432 approved dwelling sites. Although it
is acknowledged that a multiple occupancy application, particularly for proposed larger
communities (104 sites), may create some interest and at times controversy, the number of new
applications and approved dwelling sites is not significant in the context of either the total
number of development applications received by Council or development applications for rural
residential forms of development.

3  Historical Context: |

The amendment to IDO No. 1 - Shire of Temnia in February 1980 permitted the multiple
occupancy use of some 23 properties at that time used for that purpose, and multiple occupancy
use of rural land in the general rural zone 1(a) within the Parishes of Boorabee, Bungabbee,
Jiggi, Nimbin, Hanging Rock, Terania and Whian Whian,

This is page (3¢5 of the Business Paper comprising pottion of minutes of an Ordinary Meeting
)f the Listnore tDny Council beld on June 7, 1994. _
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The artached Map No. 1 shows the apprpxirﬁatc location of the approved multiple OCCUbancics
iagc(l) t?{c arlea in which they were permissible at the time of the amendment to the Terania Shire
; o. 1,

Presently multiple occupancy is permissible. with the consent of Council, in all rural zones
subject o meeting performance criteria expressed as objectives and land capability assessment
catenia i SEPP No. 15 and consideration of issues under Section 90 of the Environmental
Planning and Assessment Act,

Council now has in place DCP No. 20 - Multiple Occupancy which clearly establishes
information and documentation to be supplied with NEW development applications for multiple
occupancy development, -

4 ~Locational Criteria: :
As previously indicated, SEPP No. 15, Section 90 and the DCP lead Council and the applicant
into a land capability based assessment process for multiple occupancy.

The following is a list of criteria that is and should be applied when considering multiple
occupancy forms of development. (The list is not exhaustive and not in order of preference.)

a) Ensure development does not:
- prevent futuré urban or village expansion:
- sterilise future extractive or mineral resources:
- conflict with existing and future intensive use of agricultural lands and preserve prime
agricultural land; ,
- adversely impact on water supplies in the locality.

b) Avoid areas of:
- high bush fire risk;
- Ssteep or unstable land;
- flood prone lands; - : '
- ecc;!ogically sensitive lands which may contain wildlife habitat and/or endangered flora
or fauna; :
- significant natural and scenic beauty;
- areas of Aboriginal significance.

¢) Encourage development where there are already similar land uses in the locality,

d) Considers the availability and standard of public road access to the land.
NOTE: Council's road counts currently suggest that on average multiple occupancies
generate approximately half the traffic generated by conventional rural residential
developments.

¢) . Encourage applicants/developers to develop appropriate mechanisms for community decision
making, social bonding and conflict resolution.

This is page 36 of the Busioess Paper comprising portion of minutes of an Ordinary Meeting
. of the Lismore City Council held on June 7, 1994, ,
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f)  Consider the broader social and economic im
distance (0 and availability of services such as:
- education;
- Comunercial centres - shops, banks, etc.-
- public halls, sports and recreation facilities;
- bush fire services;
- transport: .
- Social and cultural contributions to centres of population within the local cummunity
and region. .

pacts (positive and negative) as relate to

g) Encourage development along a total catchment Mmanagement or locality strategy.

h)  Consider and recognise the philosophical basis for multiple occupancy, as permitting:
- altemative lifestyle, be it for rural retreat, land sharing, religious, cultural, agricultural
or other purposes;
land sharing and a communal or collective form of ownership, ie not all persons in
society may wish to individually own a lot/parcel, etc of land;
- construction of low cost housing and use of non-grid energy systems,

5 Locational Options and Land Planning Mechanisms to Achieve Options:
In keeping with the locational criteria indicated above a number of locational options are
available to Council to consider,

Council should bear in mind that existing multiple occupancies are likely to remain as such, and
that Council should now be prepared to work with these and future communities to redress and
balance perceived problems.

The locational options are open and are as follows:

a)  Status quo. |
COMMENT: This option currently permits multiple occupancy in all rural zones and is
subject to the management controls of SEPP No. 15, 8.90 of the Environmental Planning
and Assessment Act, Lismore LEP 1992 and DCP No. 20,

This is Council’s current position which was to be reviewed when the current State
Government initiated review of SEPP No. 15 is complete.

b) Contain multiple occupancy developments in particular localities.
COMMENT: This option would contain and permit multiple occupancy to specific areas

which could be for example similar to that initiated at the time of the amendment to the
Shire of Terania IDO No. 1.

This is page 87 of the Business Paper comprising portion ofminutesofmommaryMeeﬁng '
of the Lismore City Council held on June 7, 1994,
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"Il‘hebabpvefoptions are not listed in any order of preference. The Planning Services Division on
the basis of?

¥ t}}el recliatively small number of applications received by Council for multiple occupancy use
of land,; -

- the recent adoption of a comprehensive guidelines and policy document to manage the form
of development;

L

the soon to be finalised broad hectare land capability/suitability study;
¥ State review of SEPP No. 15 :

is of the opinion that status quo in terms of location options be maintained for the time being.

Council staff have now commenced the process of post development control inspections of all
approved multiple occupancies in the local government area. This process is to involve on-site
mspections of all multiple occupancies and checking compliance with development consents
issued.  This assessment will address -matters such as water supply, effluent disposal. fire
protection, payment of levies, access provision, location and number of dwellings, building
approvals, Section 94 Contributions and other matters addressed in the issued consent. This
exercise will coincide with the Council survey of multiple occupancies which will utilise and
build on that information previously used in the report titled "Findings of a Survey of Attitudes
of the Dweller of Multiple Occupancies” by S Barker and S Knox 1985. By using this report as
a benchmark Council can make a comparative assessment of the growth, development, impacts
and characteristics of multiple occupancy in the City.

FINANCIAL SECTION N/A
- OTHER DEPARTMENT COMMENTS Not requested,
CONCLUSION F e

The above report briefly identifies several locational options for multiple occupancy development
in Council's area. A process of public consultation would, without doubt, refine the locational
options identified and/or identify additional options and alternative means of "tackling" this
sensitive issue. At this time it is premarure to proceed with defining particular location or
locational criteria for multiple occupancy, given the pending finalisation of the State Government
review of SEPP No. 15 and broad hectare land capabilities analysis of the local government area
as part of the 2020 Strategic Plan. These studies will provide information which will be of
assistance in further defining locational criteria and options.

Declaraﬁpn:

T hereby declare, in accordance with Section 439 of the Local Government Act, that I do not
have a pecuniary interest in the matter/s listed in this report,’

This is page 8 < of the Business Paper comprising portion of minutes of an Ordinary Meeting
of the Lismore City Council held on June 7, 1994,
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d)

Such an approach might also use the development strategies adopted by Council for rural
residential and detached dual occupancy. A mul;(iiplc occupancy -development concept is
permissible in these areas, however it is considered appropriate that such forms of

development may utilise the Community Titles Act and comply with the requirements of the
LEP and DCP. , :

The planning strategy appropriate in this situation would be to seek exemption from SEPP
No. 15, amend the LEP to provide for multiple occupancy and prepare a map appended to
the DCP which describes lands potentially suitable for multiple occupancy development.
The soon to be completed broad hectare analysis which considers land capability in the local
government area would be of use in this respect. ;

Contain multiple occupancf developments in particular locations and within a paricular
zone, eg 1(a) General Rural Zone. '

COMMENT: This option is essentially the same as that described above with an exclusion
to use of land zone 1(r) Riverland and I(b) Agricultural Zone. This would restrict
residential use of agricultural land and possibly minimise potential for land use conflict with
existing and future intensive agricultural uses, This option restricts multiple occupancy
development which may have significant agricultural focus. It is envisaged that where land
the subject of a development application for multiple occupancy use is either within a 1(b)
zone or contains greater than 25% prime agricultural land. it may be considered, subject to a

v

demonstrated commitment to productive use of that agricultural iand.
Prohibit further mﬁitiple occupancy use of rural land.

COMMENT: As previously indicated to Council (September, 1993) this option is not
considered viable or practical nor have sufficient arguments been presented in the
consultation processes to0 support an outright prohibition of multiple occupancy. This
position fails to recognise the economic, social, cultural and environmental diversity and

~value of people who choose to live a communal based lifestyle.

Attempt to provide a specific zone for MO development based on land assessment, land use
and planning issues.

COMMENT: This option would be based on a land capability/assessment criteria land use
survey and recognisé the various planning issues and typical locational criteria identified in
section 4 of this report. : '

This option "would necessitate an amendment to the LEP instrument and maps. The
delineated arca may either be way of a land use zone permitting MO use of land or
designation of a mapped hatched area or locality in which MO development is permissible
subject to specified requirements, eg minimum Jand area, dwellin ' densities. MO's would
then not be permissible outside this identified area. A clause d g with MO's would be
inserted in the LEP and Council exempted from SEPP No. 15.

This is page 38 of the Business Paper comprising portion of minutes of an Ordinary Mecting
of the Lismore City Council held on June 7, 1994. ;
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RECOMMENDATION (PLANSS)

I © That Council not proceed. for the time being, with designating locational criteria for
multiple occupancy development until such time as the completion of the:

a) 2020 Strategic Plan broad hectare land capability studies_. and
b) State Govemment Review of SEPP No. 15.

2 That Council at the completion of the above studies prepare and exhibit a public consultation
discussion paper on locational options for Muiltiple Occupancy deve opment and seek

community input as to the preferred locational options and land use planning mechanisms to
achieve that option.

L

(M Juradowitch)

(M R Scott pton) -
DEVELOPMENT AGER- DIVISIONAL MANAGER-
CONTROL PLANNER EVELOPMENT CONTROL PLANNING SERVICES

This is page 40 of the Business Paper comprising portion of minutes of an Ordinary Meeting
of the Lismore City Council held on Juns 7, 1994,

TONDODAT AMAANACED L E AR



ey LOCATIONAL mMap

- shows genera]
J location of approved multiple occupancy
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Unit 1, 50 Paterson Street,
Byron Bay, 2481
858 648
7t2¢ 94
Attention: Nick Jeradivich,
General Manager, :
Lismore City Council,

P.O. Box 23A,
LISMORE 2480

Dear Nick Jeradivich,

Re: Lismore Council Review of Multiple Occupancy

I write in connection with the Council's Review of Multiple Occupancy in
respect to the prohibition of subdivision in SEPP-15 (the Policy) and in
particular the following clauses:—

Aims and objectives,
2(c)(ii) ... to facilitate development ...

in a manner which does not involve subdivision, strata title or any
other form of separate land title, and in a manner which does not
involve separate legal rights to parts of the land through other
means such as agreements, dealings, company shares, trusts or time-
sharing arrangements;

Multiple occupancy
7 ... development may be carried out ... where ...

(1)(a) the land comprises a single allotment not subdivided under
the Conveyancing Act 1919 or the Strata Titles Act 1973;

(b) the land has an area of not less than 10 hectares;

(3) Nothing in subclause (1)(b) shall be costrued as authorising
the subdivision of land for the purpose of carryfng out
development pursuant to this Policy.

Subdivision prohibition

10(1) Where development is carried out on land pursuant to this
Policy, the issue of a council clerk's certificate, under the
Local Government Act 1919, or of a council's certificate under
the Strata Titles Act 1973, required for subdivision of the
land is prohibited.

Suspension of certain laws
13(1)(a) ... section 37 of the Strata Titles Act 1973; and

(b) any agreement, covenant or instrument imposing restrictions as
to the erection or use of buildings for certain purposes or as
to the use of the land for certain purposes,



020

to the extent necessary to serve that purpose, shall not apply to the
development.

(For full extracts of these clauses see Attachment "A").

In the following questions, I am assuming that in administering Clauses
7, 10 and 13, that each of these will be read in the context of Clause
2(c)(i).

I seek your r‘éply to the following questions.

In regard to all of the following questions I am setting aside
consideration of the Home Improvement Area of 5000 square meters as
clearly this provision is not to be confused with, or to be treated as, a
subdivision within the Policy.

I ask these guestions notwithstanding the proposed clause 3.2.1. on
"ownership" in the Draft D.C.P. currently on display.

1. How does Council satisfy itself:
(a) that the above requirements of the Policy are met when
processing an MO DA?

(b) that these requirements are maintained in the case of an
approved DA?

2. What documentation does Council consider should be included in an MO
DA to asses if the above provisions are, or are not, met?

3. Where such documentation has not been supplied in an MO DA, has
Council at any time sought additional information on which to assess
If the above provisions have been met, and if so, what typical
information has been sought?

4. Has Council at any time attached a condition of consent to an
approved MO DA, in respect to the above provisions, and If so would
you please supply details of typical wording of such a condition(s)?,

5. Has the Council at any time, had cause to seek legal opinion or
advice from the D.O.P.,, on how the above provisions at the DA stage,
should be administered and subsequently monitored, and If so would
you please supply details of same?

6. Preamble
Clause 2(c)(ii) of SEPP-15 refers to "company shares" as one way in which
"separate legal right to part of the land" might conceivably be obtained.

Ownership of land by a "company" is of course, not an unusual form of
ownership used by community land sharing groups.

Question

Where residents of an MO own a "company share" in the property and it
is this share which carries with it entitlement to reside on the
property, and, on leaving the property it is this "company share"

which in sold to the incoming member, does this constitute a

“separate legal right {o part of the land"?
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Comment

It is my opinion that this will not constitute a breach of the policy

unless there has been an "agreement" or "dealing" etc providing exclusive
right to a part of the land. ("Exclusive right" here may include an
encumbrance on this "right" in favour of the community).

It is my opinion that the situation in respect to a company share also
prevails in the case of other ownership systems such as Joint Tenants,
Tenants-in-Common, Trusts and the like.

I ask the rhetloric question, "What criteria or check list of indicators
Is used to hold or determine, that there exists a 'separate legal right
to part of the land'"?

7. Where shares are sold on the basis of being related to a specific
area of land, for example 4 acres, would Council on this
evidence only, consider this to be:-

(a) a breach of the Policy, or,
~ (b) prima facia evidence that there may be a breach of the Policy?

8. Where there should be a shared title.such as Joint Tenants or
Tenants-in-Common, and a separate Certificate of Title (CT) exists,
or by policy is to be created, for-each of the tenants, would this
constitute a breach of the Policy?

9. (a) Where an individual lease is granted for the exclusive use of a
portion of the land under the NSW Local Government Act 1919 or 1993,
and the lease exceeds a period of five years, would this constitute a
breach of the Policy?

(b) If the answer to question 9 is "Yes", what steps if any, has or
does Council see that it can take to ensure that this situation does
not prevail, such as the placing of a caveat on the land title?

10. Where a share is related to a portion of land (not overtly stated as
being for the "exclusive use" of the share holder) and:-

(a) is a pro rata proportion of the property (but not delineated by
pegs in the ground or shown on a plan of the property or the
like), or, ]

(b) is an area pegged on the ground, or,

(c) is an area shown on a plan of the property, or,

(d) is described in some way so as to be identifable,

would these respectively, be considered as being a breach of the
Policy?

11. Where a lease is given by the community body to a member for the
exclusive use to a part of the land (subject or not, to a specific
encumbrance in favour of the community) and where;-

- (a) such a lease Is not registered, and,



4.
(b) such a lease is registered,

would these respectively, be a breach of the Policy?

As a case in point in respect to the above I enclose herewith a copy of
advertisements for MO shares which are related to a specified area of
land.

In the context of the various advertisements by this developer, it is my
opinion that the association of shares with an implied exclusive use of
an area of land, is prima facia evidence that a breach of the Policy may
exist, and that further documentation would be necessary to establish
this one way or the other.

In view of the current statewide Review of SEPP-15 by the DOP you will no
doubt appreciate that your answers to the above questions will greatly
assist Pan—-Com's submission to the Department in respect to their

Review.

Thanking you in anticipation of your earliest answers to the above
questions.

I await your reply.

Yours sincerely,

T i
e shatrasnssnonsnnans

Peter Hamilton

c.c. Councillor Roberts
DOP
Jonathan



ATTACHMENT "A"
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EXTRACTS OF THOSE SECTIONS IN SEPP-15

RELATING TO PROHIBITION OF SUBDIVISION

*ltt**k**lt*k*tkﬂ*lk*tﬂ**Rkt*lklﬁlﬁlﬁﬂk*t*k***l*tk**
2. Aims and objectives, etc
(c)({di) ... to facilitate development ...

in a manner which does not involve subdivision, strata
title or any other form of separate land title, and in a
manner which does not involve separate legal rights to
parts of the land through other means such as agreements,

dealings, company shares, trusts or time-sharing
arrangements;

7. Multiple occupancy
... development may be carried out ... where ...

(1) (a) the land comprises a single allotment not subdivided

under the Conveyancing Act 1919 or the Strata Titles
Act 1973;

(b) the land has an area of not less than 10 hectares;

(3) Nothing in subclause (1)(b) shall be costrued as
authorising the subdivision of land for the purpose of
carrying out development pursuant to this Policy.

10. Subdivision prohibition

(1) Where development is carried out on land pursuant to this
Policy, the issue of a council clerk's certificate, under
the Local Government Act 1919, or of a council's
certificate under the Strata Titles Act 1973, required for
subdivision of the land is prohibited.

13. Suspension of certain laws

(1) For the purpose of enabling development to be carried out
in accordance with this Policy or in accordance with a
consent granted under the Act in relation to development
carried out in accordance with this Policy-

(a) section 37 of the Strata Titles Act 1973; and

(b) any agreement, covenant or instrument imposing
resirictions as to the erection or use of buildings

for certain purposes or as to the use of the land for
certain purposes,

to the extent necessary to serve that purpose, shall not apply
to the development.

End
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ALL COMMUNICAT NS TO
GENERAL MANAGER

IN REPLY PLEASE OUOTE

contacdMr Scott-250565

MRS:MR: S/523 94-1196 Planning Services

March 31, 1994

Mr Peter Hamilton
1/50 Paterson Street
BYRON BAY 2481

Dear Sir

RE: MULTIPLE OCCUPANCY REVIEW - WITHOUT PREJUDICE

Council refers to your letter of February 7, 1994 in which you ask several questions in relation to
the subdivision prohibition within lands approved for multiple occupancy use.

The following comments are made in the light of the experience of staff currently employed by
Council and their capacity as being responsible for assessing development applications for
multiple occupancy and without reference to legal counsel. Comments are offered without the
benefit of legal advice and are framed to respond to each of your queries on the basis of
information available.

3

(@)

(b)

That all the owners, as per Council records, are signatories on the DA form. That the
land is known to Council as being within one lot or title (Deposited Plan), where an
application involves several titles it is practice to require consolidation of titles prior to
release of the first Building Application for a structure with the approved Multiple
Occupancy (MO). Council as a condition/s of consent establishes a requirement
prohibiting subdivision and that the development be in accordance with relevant
requirements of SEPP No. 15.

No subdivision of approved MO is permitted. Although the strata subdivision of Billen
Cliffs MO was permitted as a one-off experiment after the planning instrument of the
day was amended to permit this to occur. The exact detail is unknown to the author of
this response. Other than one case Council, again to the knowledge of the author, has
not approved any MO’s on land less than 10 ha.

As a general comment in relation to consent enforcement/compliance Council and staff
are somewhat reliant on the "good faith" of developer/applicants to abide with approval
requirements. This arrangement being somewhat of a necessity due the recent past
staffing levels and work loads. Council’s Planning Services Division has commenced a
process of checking compliance with all DA’s approved since 1990.

Copy of title showing all owners of the land and existing and/or proposed means of

ownership (company, co-op, trust etc). Signatures and/or written concurrence of all owners
of the land on the DA form. Documentation as indicated by cl. 3.2.1 of the exhibited draft
DCP. Council has computer and hard copy record of property information of a general

nature (eg size of holding, copy of the Deposited plan), this is included with the DA is made

up.




10.

11.

SO

Generally the above information has not been supplied with DA’s. The level and detail of
ownership informations tends to vary widely from application to application and is very
much dependent on who prepares the application and their understanding of SEPP No. 15
and its requirements. Council has in the past requested ownership details of the applicants
and documentation to that effect, particularly where it is specified or implied in the DA that
the land is co-owned and only one person has submitted the application.

Yes, please refer to attached list of typical conditions of consent. This was attached to
Council’s Discussion Paper on Multiple Occupancy. Those application conditions are
marked with an asterisk.

Council has recently sought and obtained legal opinion from both the Department, and
Counsel, into various aspects of SEPP No. 15 and its administration. These opinions relate
to compliance with the aims and objectives of the policy, defining home improvement areas
and other aspects of DA’s submitted to Council (see attached).

No, I agree with your comments in respect of company, tenants-in-common etc shares not
be construed as a breach of the Policy. Council has not historically received copy of MO
internal management and structural arrangements and have assumed that when MO’s
occupants prepare such documentation that this is usually undertaken with legal advice and
direction conforming to the SEPP.

A simple checklist which requires evidence of ownership as supplied by the Land Titles
Office and internal management statements, articles of association or similar, is desirable.

Council is concerned that shares sold on the basis of, or relating to, a specific area of land
within an MO would constitute a breach of the policy. Council, in such instances would be
prudent to request details of contract of sale, ownership entitlements and internal
management statements or the like.

Council is of the opinion that the issuance of a separate Certificate of Title in respect of cl.
2(c)(ii) of SEPP No. 15 is a form of separate land title and therefore, breaches the policy.
Council will seek legal clarification of this issue.

(@) Council’s understanding of this issue is that where a lease is established, and exceeds a
period of five years, it is deemed to be a subdivision as defined in the Local
Government Acts (the 1993 Act having retained the 1989 subdivision provisions) Yes!

(b) Council has not encountered this situation, however, it would be prudent to establish a
condition of consent that either the establishment of leases over land for a period
exceeding five year not be permitted, or a restrictive covenant be placed on titled
limiting/prohibiting leasing arrangements.

Yes, Council is of the opinion that the examples (b), (c), (d) given would breach the
intention of clause 2(c)(ii). It may logically be assumed that such instances involve the
creation of separate legal rights to parts of the land. Council would, in relation to example
(a), have to examine the documentation establishing the proportioning of exclusive use of
the land before forming an opinion whether or not it is in breach of the policy.

Council has no experience in these matters and would seek legal opinion prior to forming a
definitive position. However, it is submitted that a registered lease giving a person
exclusive use to a part of the land would appear to breach the intention of the subdivision
prohibition provisions of the Policy.
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I apologise for not responding to your letter earlier, and trust the responses made are of some
assistance.

Should you have any further enquiries regarding this matter, please do not hesitate to contact Mr
Malcolm Scott at Council’s Administration Centre, Oliver Avenue, Goonellabah, on telephone
250500, between the hours of 8.30am and 10.00am, Monday to Friday.

Yours faithfully

PT Muldoon
G MANAGER

per:- N
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BONDFIELD RILEY

15 MOLESWORTH STREET,

DAVID M. RILEY SOLICITORS & NOTARY LISMORE, N.5.W. 2480

MATTHEW J. RILEY

TELEPHONE (C86) 21 9000

P.O. BOX 165, LISMORE, 2480

ADAM D. RILEY FACSIMILE (OG6) 21 5089

DX 7712 LISMCORE
MELINDA L. CLARK i
OUR REF.

YOUR REF,

HAJ :MG:DA-93/754

o URGENT

The General Manager,
Lismore City Council,
DX 7761 LISMORE

Dear Sir,

RE: MULTIPLE OCCUPANCY LOCATED ON DAVIS ROAD, JIGGI - D/A 93/?54

We refer to your letter of instruction dated 31lst ultimo. Counsel
has advised that the answer to the following question:

Is the issue of separate titles to the property known as

Lot 41 in DP802597 in contravention of the provisions of
SEPP15

is strictly No.

Counsel however believes that the fact that the proprietors can
apply for the issue of separate titles in the manner indicated

would be a reason to refu @ _the present development application
on the basis that the é:’ssue of the separate titles{and a

subsequent agreenent by t oprietors to allocate rights’ to
specific areas of lan may.create a subdivision thereby breaching
the provisions of the 2

Counsel has indicated that this area'of”léwﬂlé_iérgel¥iE§EEiEE§>

For your information we enclose a copy of Section 100(2) and (3)
of the Real Property Act which indicates that the Registrar
General has the right and obligation to issue separate titles to

tenants in common if so requested and the appropriate fee is
paid.

Please advise if further clarification is required of any matter
relating to this matter.

Council might also advise if any reference has been made in the
application to an internal agreement?

Yours faithfully,

BONDFIELD RILEY

Per: :
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PAN-COMMUNITY
COUNCIL

P.O. BOX 102,

] NIMBIN 2480

SPECIAL MEETING

SUNDAY 19TH JUNE
MEDIA CENTRE NIMBIN 2PM

This is a very important meeting to discuss correspondence many of you will have recently
received from Lismore Council advising you either that your M.O. is illegal or that your
community is shortly to be inspected to check your compliance with your development
consent. We are extremely concerned about the implications of this action by Council and
believe that as an organisation we need to establish some collective strategies for dealing with
this.

In September 1993 Council resolved :

“1.That Council, after the adoption of matters relating to a preferred planning option (for MO),
give notice of a 12 month period during which time “without prejudice” consultations are
invited with a view of negotiating conditions of development consent which are currently not
being met. '

2. That Council upon future adoption of a preferred planning strategy, give public notice of an
amnesty to enable illegal multiple occupancy developments the opportunity to formally make
development applications to Council to regularise their existence in accordance with appropriate
standards.”

Council recently adopted development control plan (DCP) no. 20 which gives guidelines for
those wishing to establish a multiple occupancy. This DCP will also operate as the basis for
those wishing to negotiate development consent conditions they have not been able to comply

- with. We do not believe that the letter recently received by MOs in the Iismore area is in the

spirit of the above resolution of Council. Entering into “without prejudice™ consultations is

very different to the proposed on-site inspections which are tantamount to a witch-hunt. No
matter how low-key the approach of staff may be the reality is that they are having considerable



o

pressure put on them by some Councillors and members of the cummumty (Nlmbm in
particular) to clean up the MO situation.

The special meeting’ has been called to discus:s appropriate strategies for dealing with Council’s
proposed course of action. In the meantime Pan-Com will be working towards trying to ensure
that negotiations will be held *without prejudice” and that no on-site inspections be conducted
within the next 12 months unless individual MOs decide they are happy with that.

On a further matter, Council is currently trying to reduce the density of develnpmcnt allowed
on MOs unless the housing is clustered. Pan-Com’s position is that we are satisfied with the
existing formula for caleulating density and believe that each new application before Council
should be looked at on its merits. In some instances the maximum density the formula allows
may be quite appropriate even when issues such as environmental capability are taken into
account. Similarly, clustering may not be an appropriate simply because it allows for more
houses. We would urge you to write to the General Manager, Lismore Councxl P.0. Box 23A
with your thoughts on this matter befnrc June 20th.

For further mfonnatmn on the above or any other matter related to multiple occupancy please
contact: ;

Councillor Diana Roberts Ph. 891 529(w) 891 648(h)

- Simon Clough Ph. 886217

Peter Hamilton Ph.858648

P S. Thank you to those communities and individuals who have recently made donations to
Pan-Com. Y our financial support is very necessary and very much appreciated.

FROM; PAN-COMMUNITY COUNCIL
P.O. Box 102, NIMBIN 2480

TO:
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.+ REVIEW OF
" MULTIPLE
" OCCUPANCY
. DEVELOPMENT
__ CONSULTATION IN
- RESPECT OF COMPLIANCE
WITH CONSENTS AND
- UNAUTHORISED

_ DEVELOPMENT
. Notice is given that Council has
| adopted a Development Control
Plan for Multiple Occupancy *
Development of Rural Lands. The .
! purpose of the plan is to give guid-
* ance fo intending applicants in the
.. selection of suitable land, design
- of multiple occupancy devetop- |
ments, and in making
‘Development Applications for
. multiple occupancy development.
. Couricil at the Ordinary Meeting -
- of September 7, 1993, resolved
- that after the adoption of the DCP
* notice be given of a twelve (12)
- month period, commencing June
-4, 1994, during which ‘without
¢ prejudice’ consultations are
.0 Invited between Council staff and ~
i Multiple Occupancy Communities
" fo review appropriateness of con-
ditions of development consent,
particularly where such conditions
- “are not consistent with Council's
« recently adopted DCP.
Council also, at that meeting,
/ resolved to provide a period of 12
- months to enable unauthorised
multiple occupancy development
-and other forms of unauthorised
"/ rural occupation, the opportunity
' to lodge Development Applica-
., tions with Council and seek
* approval in accordance with stan-
dards established in the DCP, as
appropriate.
Enquiries should be directed to
Council's Development Control
- Planner, Mr M Scott. All enquiries
. will be treated on a strictly confi-
*dential ‘without prejudice’ basis.

el

i




SUBIECT/FOLE NO.: MULTIPLE OCCUPANCY LOCATIONAL OPTIONS
(MRS:LM: §/523, §/285) : e

FREPARED By: . Development Contro] Planner - M R Scort
REASON: Council’s resolution (April 5, 1994) that 4 Ieport be submitied on
multiple occupancy locationaj options in Council’s area. -
OBIECTIVE: ' To advise Council of locational options,
CORPORATRE PLAN REF- Function; Strategic Planning
Strategy: 1 .
Action: )

PROGRAMME BUDGET REF: Page: D2

CONTENT

1 Information/Backgroung:
Council at the Ordinary ecting held on April 5, 1994 afier conswderation of the following
Notice of Motion to that meeting; ;

"That Council seek exemption from SEPP [5 - Multiple Occupancy ang introduce irs own
planning control Jor multiple occupancy in Council’s LEP. "

resolved:

) existing multiple Occupancy locations: . _
d) Council’s current Position as related to other forms of rural housing, ie rural residential and
' detached rural dua] occupancy;
e) the 2020 Strategic Planning process including the broad heetares land capability studies and
State of Environment Repon, and
f)- the State Government curpent review of SEPP 15. -

This is page 8‘3 of the Business Paper coruprising portion of minutes of an Ordinary Meeting
of the Lismore City Council held on Juge 7, 1994, -

~ GONERAL MANAGER MAYOR ——
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2 Demand/Supply: :

It is presently difficult to gain an accurate estimation as to the demand for multiple occupancy.,
The following tables derived from Council computer records indicate for the period 1980-1994
the numbers of multiple occupancy applications dealt with by Council and the current status of
multiple occupancy approvals by Council of those 23 properties approved via the introduction of

the State Government Multiple Occupancy Amendment to Interim Development Order No. 1 -
Shire of Terania, in February, 1980. '

TABLE I: |

{ . NEW ADDITIONAL SITES ! REFUSAL |
No. Appln. | Siids No. Appln. | ‘Si%e L

Pre-1980 | 45

1980 - B |

1981 2 23 iR 12 ok

1982 , 1 20 4|

1983 2 a1

1984 3 65 |

1985 | |

1986 1 11 2

1987 3 18

1988 8 a4

1989 5 § | 1

1990 5 15

1991 3 9

1992 4 26

1993 2. 6 2 3 1

1994 _ 2

TOTAL | 39 314 4 35 8

NOTE: EXCLUDES: 2 properies of currently unknown status.
Billen Cliffs - 128 lots approved 1982 as MO - since strata titled.

This is pagea Q4 of the Business Paper comprising portion of minutes of an Ordinary Mecting
of the Lismore City Council held on June 7, 1994,
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Table 1 shows the approved number of new muitiple occupancies and number of sites. Also
shown is the number of applications for additional sites and number of refused applications. For
the period pre-1980 (from 1978 on) to date Council has approved 39 applications for multipie
oecupancy, creaung some 314 approved sites; an additional 4 applications, creating some 35.

additional sites on approved multiple occupancies (total Council approved sites - 424). Eight (8
applications have been refused. 'gpp JEnie)

General averaging of these figures suggests that there are 2-3 applications for multiple
occupancies per year. '

Since 1990 Council has approved a total of 56 dwelling sites on 14 new and existing multiple
occupancies, The largest application approved was Nimbin Rocks Co-op. (16 sites), followed by

Adama (14 sites) and the Ananda Marga Community (5 sites). The remainder have been smaller
- 3-4 site developments. '

TABLE 2: ' -

~ STATUS OF IDO APPROVED MULTIPLE OCCUPANCIES
Council conscn( 10 No. sites 118 |
No Council consent - 13 No. sites To be determined in l
_ survey and inspections
| TOTAL 23 _ 118

Table 2 shows the status of the 23 multiple occupancies approved by the Clause 13A amendment
to IDO No. 1 - Shire of Terania, Of those multiple occupancies approved by the IDO, ten have
subsequently submitted applications to Council creating a total of 118 sites. 1t is not possible at
this time to determine whether or not these sites are additional to or were existing at the time of
the amendment to the IDO. The inspection and survey process will clarify this, Table 1 does
not include MO dwellings which have been erected without approval. Ideéntification of illegal
dwelling is currently underway. :

In summary, Council has within the local government area some 62 multiple occupancies of
varying sizes (2-80+ sites), comprising approximately 432 approved dwelling sites. Although it
is acknowledged that a multiple occupancy application, particularly for proposed larger
communities (10+ sites), may create some interest and at times controversy, the number of new
applications and approved dwelling sites is not significant in the context of either the total
number of development applications received by Council or development applications for rural
residential forms of development,

3  Historical Context: |

The amendment to IDO No. 1 - Shire of Temnia in February 1980 permitted the multiple
occupancy use of some 23 properties at that time used for that purpose, and multiple occupancy
use of rural land in the general rural zone 1(a) within the Parishes of Boorabee, Bungabbee,
Jiggi, Nimbin, Hanging Rock, Terania and Whian Whian,

This is page 3¢5  of the Business Paper comprising pottion of minutes of an Ordinary Meeting
>f the Listnoreé CDny Council held on June 7, 1994.

TERCOD AT L EANTA LTS
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This "retrospective” approval of 23 properties and enabling provisions for multiple occupanc
use of rural land was carried through into the provisions of IDO No. 40 - Ci?y of Ligﬁaﬁarﬁ
gazetted August, 1980. IDO No. 40 was subsequently amended at the time SEPP No, 15 was
gazetted in January, 1988. At this time multiple occupancy use of rural land was then permitted,
generally on rural lands subject to land capability and suitability criteria and an
optimum/maximum density formula. :

- The attached Map No. | shows the approximate location of the approved multiple occu;ﬁancies

?B% tgc arlea in which they were permissible at the time of the amendment to the Terania Shire
: o. 1,

Presently multiple occupancy is permissible. with the consent of Council, in all rural zones
subject to meeting performance criteria expressed as objectives and land capability assessment
crtenia in SEPP No. 15 and consideration of issues under Section 90 of the Environmental
Planning and Assessment Act,

Council now has in place DCP No. 20 - Multiple Occupancy which clearly establishes
information and documentation to be supplied with NEW development applications for multiple
occupancy development, -

4 -Locational Criteria: !
As previously indicated, SEPP No. 15, Section 90 and the DCP lead Council and the applicant
into a land capability based assessment process for multiple occupancy.

The following is a list of criteria that is and should be applied when considering multiple
occupancy forms of development. (The list is not exhaustive and not in order of preference.)

a) Ensure development does not:
- prevent futuré urban or village expansion:
- sterlise future extractive or mineral resources:
- conflict with existing and future intensive use of agricultural lands and preserve prime
agricultural land; ,
- adversely impact on water supplies in the locality.

b) Avoid areas of:

- high bush fire risk;
- steep or unstable land;
- flood prone lands; : , :

- ecogugicany sensitive lands which may contain wildlife habitat and/or endangered flora

or fauna; -

- significant natural and scenic beauty;
- areas of Aboriginal significance.,

¢) Encourage development where there are already similar land uses in the locality.

d) Considers the availability and standard of public road access to the land.
NOTE: Council's road counts currently suggest that on average multiple occupancies
generate approximately half the traffic generated by conventional rural residential
developments.

¢)  Encourage applicants/developers to develop appropriate mechanisms for community decision
making, social bonding and conflict resolution.

3 . I 3 e - el . - - - -
This 18 page of the Business Paper comprising portion of minutes of an Ordinary Meeting
. of the Lismore City Council held on June 7, 1994, ‘
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f) Consider the broader social and economic im
distance (o and availability of services such as:
. education;
"~ commercial centres - shops, banks, etc.;
= public halls, sports and recreation facilities:
= bush fire services;
- transport;
- Social and cultural contributions to centres of population within the local community
and region. :

g) Encourage development along a total catchment Management or locality strategy.

h)  Consider and recognise the philosophical basis for multiple occupancy, as permitting:
- altemative lifestyle, be it for rural retreat, land sharing, religious, cultural, agricultural
or other purposes;
land sharing and a communal or collective form of ownership, ie not all persons in
society may wish to individually own a lot/fparcel, etc of land;
- construction of low cost housing and use o non-grid energy systems,

5 Locational Options and Land Planning Mechanisms to Achieve Options;
In keeping with the locational criteria indicated above a number of locational options are
available to Council to consider,

Council should note that issues like rating equity are not directly related to land use planning
decision making. Although it is recognised that planning decisions impact on number of
individual rateable properties and Council's rates revenue and expenditure, it is considered
essential that Council address this matter through the appropriate rating mechanisms of the Local
Government Act 1993.

Council should bear in mind that existing multiple occupancies are likely to remain as such, and

that Council should now be prepared to work with these and future communities to redress and
balance perceived problems.

The locational options are open and are as follows:

a) Status quo.
COMMENT: This option currently permits multiple occupancy in all rural zones and is
subject to the management controls of SEPP No. 15, 5.90 of the Environmental Planning
and Assessment Act, Lismore LEP 1992 and DCP No. 20.

This is Council’s current position which was to be reviewed when the current State
Government initiated review of SEPP No. 15 is complete.

b) Contain multiple occupancy developments in particular localities.
COMMENT: This option would contain and permit multiple occupancy to specific areas

which could be for example similar to that initiated at the time of the amendment to the
Shire of Terania IDO No. 1.

This is page 87 of the Business Paper comprising portion of minutes of an Ordinary Meeting |
of the Lismore City Council held on Jupe 7, 1994,

COMNED AT 27 o ——r



*  LISMORE CITY COUNCIL - MEETING HELD JUNE 7, 1994 1
DMPS REPORT - MO LOCATIONAL OPTIONS =i

;Il'lhebabpvefoptions are not listed in any order of preference. The Planning Services Division on
e basis of!

* thfe lar;l:éatively small number of applications received by Council for multiple occupancy use
0 ; _

]

- the recent adoption of a comprehensive guidelines and policy document to manage the form
of development:

"

the soon to be finalised broad hectare land capability/suitability study;
¥ State review of SEPP No, 15;

is of the opinion that status quo in terms of location options be maintained for the time being.

Council staff have now commenced the process of post development controi inspections of all

- approved multiple occupancies in the local government area. This process is to involve on-site
inspections of all multiple occupancies and checking compliance with development consents
issued.  This assessment will address -matters such as water supply, effluent disposal, fire
protection, payment of levies, access provision, location and number of dwellings, building
approvals, Section 94 Contributions and other matters addressed in the issued consent. This
exercise will coincide with the Council survey of multiple occupancies which will utilise and
build on that information previously used in the report titled "Findings of a Survey of Attitudes
of the Dweller of Multiple Occupancies” by S Barker and S Knox 1985 By using this report as
a benchmark Council can make a comparative assessment of the growth, development, impacts
and characteristics of multiple occupancy in the City.

FINANCIAL SECTION N/A

- QTHER DEPARTMENT COMMENTS Not requested.
CONCLUSION s

The above report brigfly identifies several locational options for multiple occupancy development
in Council’s area. A process of public consultation would, without doubt, refine the locational
options identified and/or identify additional options and alternative means of "tackling" this
sensitive issue. At this time it is premature to proceed with defining particular location or

~ locational criteria for muitiple occupancy, given the pending finalisation of the State Government
review of SEPP No. 15 and broad hectare land capabilities analysis of the local government area
as part of the 2020 Strategic Plan, These studies will provide information which will be of
assistance in further defining locational criteria and options.

Declaration;

T hereby declare, in accordance with Section 459 of the Local Government Act, that 1 do not
have a pecuniary interest in the matter/s listed in this report.’

This is page 3 9 of the Business Paper comprising portion of minutes of ag Ordinary Mesting
of the Lismore City Council held on June 7, 1994,
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d)

Such an approach might also use the development strategies adopted by Council for rural
residential and detached dual occupancy. A muitiple occupancy -development concept is
permissible in these areas, however it is considered appropriate that such forms of

development may utilise the Community Titles Act and comply with the requirements of the
LEP and DCP. _ -

The planning strategy appropriate in this situation would be to seek exemption from SEPP
No. 15, amend the LEP to provide for multiple occupancy and prepare a map appended to
the DCP which describes lands potentially suitable for multiple occupancy development.

- The soon to be completed broad hectare analysis which considers land capability in the local

government area would be of use in this respect.
Contain muitiple occupancy developments in particular locations and within a particular
zone, eg 1(a) General Rural Zone. ; '

COMMENT: This option is cssentially the same as that described above with an exclusion
to use of land zone I(r) Riverland and 1(b) Agricultural Zone. This would restrict
residential use of agricultural land and possibly minimise potential for land use conflict with
existing and future intensive agricultural uses. This option restricts multiple occupancy
development which may have significant agricultural focus. It is envisaged that where land
the subject of a development application for multiple occupancy use is either within a 1(b)
zone or contains greater than 25% prime agricultural land, it may be considered, subject to a
demonstrated commitment to productive use of that agricultural fand. ¥

Prohibit further mﬁltiple occupancy use of rural land.

- COMMENT: As previnusly indicated to Council (September, 1993) this option is not

considered viable or practical nor have sufficient arguments been presented in the
consultation processes to support an outright prohibition of multiple occupancy.  This
position fails to recognise the economic, social, cultural and environmental diversity and

_value of people who choose to live a communal based lifestyle.

Attempt to provide a specific zone for MO development based on land assessment, land use
and planning issues.

COMMENT: This option would be based on a land capability/assessment criteria land use
survey and recognisé the various planning issues and typical locational criteria identified in
section 4 of this report.

This option "would necessitate an amendment to the LEP instrument and maps. The
delineated arca may either be way of a land use zone permitting MO use of land or
designation of a mapped hatched area or locality in which MO development is permissible
subject to specified requirements, eg minimum Jand area, dwelling densities. MO’s would
then not be permissible outside this identified area. A clause dealing with MO's would be
inserted in the LEP and Council exempted from SEPP No. 15.

This is page 8 8 of the Business Paper comprising portion of minutes of an Ordinary Mecting
of the Lismore City Council held on June 7, 1994. -
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RECOMMENDATION (PLANSS)

I © That Council not proceed. for the time being, with designating locational criteria for
multiple occupancy development until such time as the completion of the:

a) 2020 Strategic Plan broad hectare land capability studies. and

b) State Government Review of SEPP No. 15.

2 That Council at the completion of the above studies prepare and exhibit a public consultation
discussion paper on locational options for Multiple Occupancy deve opment and seek
community input as to the preferred locational options and land use planning mechanisms to

achieve that option.
(X Juradowitch)

(M R Scott
DEVELOPMENT AGER- ' DIVISIONAL MANAGER-
CONTROL PLANNER EVELOPMENT CONTROL PLANNING SERVICES

This is page 40 of the Business Paper comprisiug portion of minutes of an Ord.umy Mecting
of the Lismore City Council held on June 7, 1994,
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